It is almost a cliché to say that labour law is in crisis. It seems that labour law is always in crisis.1 Perhaps this is not surprising; labour laws have clear and direct distributional effects, and as such they invite resistance and evasion, which lead to on-going problems of enforcement, calls for deregulation, and a perpetual need to re-assert the justification of regulations in this field. Moreover, labour markets are dynamic, so the laws regulating them require continuous adaptations; but given the background of resistance and evasion, such adaptations are often not politically feasible. Therefore the ingredients of a crisis are arguably an inherent part of labour law. There is some debate about the nature of the current crisis. Some prominent labour law scholars believe that the field needs a new 'paradigm', or a new constituting narrative-in other words, that there is crisis at the level of goals.2 According to this view, there is a need to come up with new justifications for labour market regulations-a new way to explain and justify labour law, which could also lead to changes in the regulations themselves. Others argue that the problem lies with the field's boundaries: its limited focus on paid work and employer-employee Introduction 2 2 relations.3 Yet others identify the problem in the realm of means: labour law's heavy reliance on substantive standards imposed by 'command-and-control' regulations. ' Reflexive law' and 'new governance' scholars believe that we should encourage self-regulation and focus on setting procedures and boundaries for it.4
My own view is that the goals of labour law have not changed; there is a need to clearly articulate them, and new articulations can be useful, but the basic problems that require legal intervention are the same as they have been in the past.5 Similarly, while it is important to find legal solutions for problems associated with unpaid work and for those working without an employer, these are necessarily distinct from the solutions offered by labour law-so the traditional focus of the field is still justified.6 As for means, while it is good to experiment with new techniques, it seems that even the strongest supporters of new governance and reflexive law would not argue that 'soft' regulations should replace labour legislation setting basic standards.7 Whether or not we can rely on self-regulation in some contexts (which is a contested issue8), these contexts are bound to be relatively limited, not upending the basic structure of the system.
The main problem of labour law-the reason for the sense of crisis-lies elsewhere in my view: in the mismatch between goals and means. 9 The regulations that we use-the legal instruments and techniques-have lost their harmonization with the goals they are supposed to advance. This mismatch has two manifestations. The first is related to coverage: there is a growing discrepancy between the group of workers that need the protection of labour law and those who actually enjoy such protection.10 This is sometimes based on deficiencies with the tests for 3 'who is an employer' and 'who is an employee'-the 'building blocks' setting the scope of labour law. In other cases or contexts, the problem is not with the legal coverage but with the actual coverage, i.e. a problem of compliance and enforcement. Altogether there is a noticeable trend away from universal application of labour laws and towards what can be termed 'regressive' selectivity-labour laws do not cover the workers that need them the most.11
A second and separate manifestation of the mismatch problem can be termed 'obsoleteness': the fact that labour laws have not been sufficiently updated in light of dramatic changes in the labour market. As a result, the laws are often becoming irrelevant (in terms of their substance) to the actual problems faced by workers, or otherwise outdated. Sometimes there are new problems that have not been addressed by the legislature (e.g. privacy in the age of social media). At other times, there is a need to tailor regulations in order to address vulnerabilities specific to some group or sector.12 Yet other times, labour laws have developed in a formalistic way (by judges) or incremental way (by legislatures) without due consideration to their overarching goals. In such cases as well, there is a need to bring goals and means together.13
The reasons for this double mismatch are complex. At one level, we can say that the coverage problem is the result of new and increased evasion attempts by employers, which the law failed to keep pace with. However, this begs the question of why have employers intensified their evasion attempts, and why has it been so difficult for the law to respond (both to the coverage problem and to changes in the labour market sometimes leading to obsoleteness). This surely has to do with globalisation (global competition creating more pressure); technological advancement (again leading to stronger competition, and also, changes are quicker and more frequent, requiring faster response); changing cultural and social norms (more individualism, less solidarity-arguably making evasion less abhorrent in the view of some people); political shift to neo-liberalism (less support among governments for labour law and less interest in responding to new problems); and probably many other reasons.14 The dramatic changes that labour markets have experienced in recent years/ decades have been documented elsewhere;15 they are Introduction 4 4 not the subject of this book. I take the problem just described as a starting point, focusing on what can be done to address it.
Nonetheless, my arguments do not depend on any specific view regarding the nature of the crisis, or even on an agreement about the existence of a crisis. One could plausibly argue that the problems of coverage and obsoleteness have always plagued labour law, and there is nothing unique about the current time. This will not affect the arguments of this book. The approach offered here aims to deal with problems inherent in labour relations and thus perpetual for labour law. The methods of analysis, and the solutions offered, are therefore relevant and useful in 'regular' times just as well. Still, it seems that we do experience heightened levels of coverage and obsoleteness problems, creating together a 'mismatch' affecting numerous workers-so I find it useful to use the narrative of a 'crisis' in this introduction.
Part II-A Purposive Approach
The book attempts to address this crisis by taking a purposive approach. It starts from a very simple premise: labour laws (like all other laws) are means to an end; we need them, and use them, to advance societal goals. Given the mismatch just described, we have to restore the connection between labour laws and the goals behind them. To do so, we first have to understand, and articulate, the goals-to explain to ourselves (and to legislatures, courts, employees, and employers) the purpose of labour laws at the deepest possible level. The next step is then to reconsider our means-to ask what we need to change or improve in the laws themselves in order to better advance the goals. The book is accordingly divided into two general parts: the first dedicated to the goals of labour law, the second to the means. Together they aim to rectify the mismatch causing the crisis of labour law. To be sure, I do not purport to offer a full solution to the mismatch problem; that would be an impossible mission for one book. My hope is rather to offer several solutions and also provide a structure that can be useful for thinking about additional solutions.
Many have championed the purposive approach before me; I make no claim for originality when arguing that labour laws should be interpreted purposively. Nevertheless, I am not aware of any systematic and comprehensive attempt to actually perform such an analysis. The first goal of the book is to provide a 'toolbox' for performing purposive interpretation of labour laws in an optimal way, by analysing the goals of labour law and by showing how the goals can be put to work in solving practical interpretive questions. That includes a discussion of the general goals of labour law (Chapters 3 and 4), later followed by proposals for how to interpret the terms 'employer' and 'employee' (Chapter 6). It also includes discussions of several specific laws, starting by understanding their goals (Chapter 5) and later giving examples for several interpretive questions answered by way of purposive interpretation (Chapter 8) . These examples can also provide guidance Part II-A Purposive Approach 5 5 on how to perform such an analysis in additional cases and contexts. The second main contribution of the book is to identify legal mechanisms and institutions that have the capacity to advance the goals of labour law, including by way of allowing ongoing development and adaptation. That includes-alongside the 'building blocks' of employer and employee-open-ended standards (Chapter 7). It also includes various solutions that can be employed to address the compliance/ enforcement problem which looms large over labour law throughout the world (Chapter 9).
I will use examples from several different countries, attempting to show that the conclusions and proposals are not limited to any specific legal system. Special attention is given to examples from Israeli labour law, not only because this is the system I am most familiar with, but also because it is a mixed jurisdiction16 and thus has similarities to both common law and civil law systems. But additional examples are brought from other countries, especially Canada, the United Kingdom, and the United States. I am aware, of course, of the risks inherent in doing comparative labour law,17 and I am not claiming sufficient familiarity with the context of every legal system-so the book is not intended to propose specific solutions that are universally applicable. Notwithstanding, most of the book is devoted to relatively general questions-a level of generalization at which the similarities between legal systems are great, and the differences small. The more concrete questions are considered (especially in Chapter 8) as examples, to show how purposive interpretation can be useful for solving concrete questions and how (in my view) it should be performed. I am not arguing that the specific conclusions adopted on such concrete questions are necessarily applicable in every legal system. Adopting a purposive approach does not mean being naïve about the actual ability to translate goals into action. There are surely economic and political forces pushing in other directions; however they are beyond the scope of this book. There are several reasons for this choice. First, my discussion is normative and designed to aid anyone who is interested in thinking about reforming labour laws, answering interpretive questions about existing laws, or examining the constitutionality of such laws. It is important to have a clear view of what is the best solution normatively before starting to compromise in order to overcome barriers towards this goal. Second, the existing forms of regulations have been with us for more than a century; they are not likely to disappear any time soon. While I do not dispute the usefulness of thinking about additional kinds of regulations (such as 'new governance' ones), we must not neglect the study and further development of the existing labour law, which is for the most part of the 'command and control' type. The book focuses on the best ways to improve and interpret our Introduction 6 6 existing labour laws. Third, one of the main reasons for the 'reflexive turn'18 of some scholars is the disbelief in any ability to effect change by way of 'traditional' legislation against the will of employers. But, while the difficulties are surely real, they are not necessarily insurmountable. I discuss various possible solutions in Chapter 9 (including some 'softer' solutions). In any case, the enforcement crisis notwithstanding, most employers still follow the (traditional) laws. These laws do have an impact and we should not abandon them so easily.
Part III-The Purpose of What? Framing the Topic of Discussion
Before we articulate the goals of labour law (which is the task of the first part of this book), we have to decide what the term 'labour law' includes for this purpose. If, for example, one adopts the narrow sense of the term, referring only to collective labour laws (as used in North America), the goals are likely to be narrower than the goals of the entire body of employment-related regulations. This book uses the term 'labour law' in the meaning common in most of the worldincluding employment law and workplace discrimination law. This makes sense because of the shared characteristics of these laws, and particularly the fact that they address the same set of problems (as will become clear in Chapter 3). More contentious is the question of where to put the line in terms of potential expansions of labour law. In recent years there is growing demand from scholars to go 'beyond employment', and one of the meanings of this call has been to broaden the legal 'field', in several ways.19 First, there is a view that labour law should be understood as including regulations that affect workers even outside of the relationship with a specific employer, such as social security laws, tariff protections, and policies designed to create jobs.20 Second, some scholars lament the exclusion of unpaid work (specifically unpaid care work) from the ambit of labour law.21 Finally, there are calls to use labour law to extend protections to small vendors, i.e. workers in a relatively vulnerable situation but without any 'employer'.22
All of these proposals have good reasons behind them, but cannot justify the solution of broadening our understanding of 'what is labour law'. If we are defining the field of research and study, labour law would surely benefit from a closer inspection of other fields of law that indirectly affect workers, or affect workers outside of an employment relationship. Yet it is highly doubtful if a field of study and research has to be 'defined' at all. Scholars generally enjoy the academic freedom to structure their courses and choose their research topics. To the extent that the call to expand labour law is meant as a call for labour law scholars to engage more closely with related fields in their research and teaching, this is an important and useful point;23 however, it is not related to the boundaries of labour law in the sense relevant to this book.
Admittedly, when we think about reforming welfare state programmes we have to be aware of changes in the labour market and take the rights and benefits secured by labour law (or not secured) into account. Thus, for example, if we are interested in achieving economic security, this can be done by a combination of labour laws and social security laws; so the two fields must be coordinated. However, this does not mean that the fields become one. At a high level of generality the goals may be the same, but there are also more specific, separate goals (such as those related to redressing the inequality of power between employer and employee), as well as very different structures and techniques. The same is true with regard to the inclusion of unpaid work and small vendors. Surely these kinds of work require protection, which at some level is similar to the protection required by employees. But absent an employer that can be required to take responsibility, and against which there is vulnerability, there are also important differences in terms of goals as well as techniques used.
At the end of the day, the calls to broaden what we see as labour law-or expand protection to other kinds of work-are not relevant for the current project. We have many different problems in the world and to bring them all together under one heading would hardly be a useful route towards a solution. The question is whether there is sufficient commonality to make such grouping useful. Perhaps for some purposes it is useful to bring the plight of tenants versus landlords (for example) together with the plight of employees versus employers. Such broadening could potentially be useful to forge solidarity between the two groups, and perhaps also draw inspiration from legal solutions used in the other context.24 But most of the regulations will have to be different. Laws mandating minimum wages, maximum hours, parental leave, etc. are not relevant for tenants. 8 8 Collective bargaining could perhaps be used in other contexts as well, but will need many adaptations. In short, whatever the political gains might be, for legal purposes conflating employees with tenants is untenable. The same is true for unpaid care work and for small vendors. Absent an employer, their plight is against the state-and regulations addressing their needs will have somewhat different ends, and certainly different means, compared with laws protecting employees. 25 It is true that some social security programmes are directed only at employees, while in fact they should be extended in one way or another to others as well (including, notably, those performing unpaid care work and the small vendors). Nevertheless, such programmes are, again, substantially different from collective labour laws, employment standards and workplace discrimination laws (the components of 'labour law'). In some respects it could be convenient to group social security programmes together with labour law-indeed in some European countries the term 'social law' often covers both. It could be useful, for example, for general political discussions, or for delineating the jurisdiction of 'social courts'. Yet for purposes of interpreting, reforming, and adapting labour laws-which is what this book is concerned with-it is better not to lose focus. Accordingly, I will concentrate on employer-employee relations.
Introduction

Part IV-The Structure of the Book
The first part of this book focuses on the purpose of labour laws. Chapter 2 opens this part by putting forward an explanation of why articulating the purpose (goals) is useful and indeed necessary. Whether we are confronted with the need to update (or reform) labour laws, interpret specific provisions, fill lacunas when new problems emerge without a solution in legislation, or ask whether a law is constitutional-the discussion must start with a clear understanding of what the law is trying to achieve (or should try to achieve). The chapter then moves to discuss a series of methodological questions related to the articulation of goals.
The actual exploration into the goals of labour law starts in Chapter 3 with an attempt to pinpoint the unique characteristics of employment relations, as opposed to other relations, and particularly to understand in what sense employer-employee relations can be said to be different from client-independent contractor relations. The identified vulnerabilities that characterize employment are then used to explain why labour laws are needed. This is one useful way to articulate the goals of labour law. The chapter proceeds to consider other articulations that share a similar structure, i.e. attempt to solve the 'problems' of labour markets or labour relations: the prevalence of market failures and inequality of bargaining power.
Chapter 4 complements this discussion-and completes the review of the general goals of labour law-by shifting to a higher level of abstraction. It includes 25 See also Noah D Zatz, 'The Impossibility of Work Law' in Davidov and Langille (n 1) 234. 9 a list of various values and interests that labour laws are said to advance. I discuss many different articulations that can be found in the literature: democracy, redistribution, dignity, social inclusion, stability, efficiency, human freedom, capabilities, emancipation, and social equality. By explaining the meaning and importance of each goal, I hope to contribute to future purposive analyses of labour laws, including of issues not discussed in the current book. The chapter concludes with some words of caution against putting too much emphasis on goals that aim to be 'good for everyone', when this comes with rejection (even if only implicit) of the conflicts and power imbalance inherent in labour relations, and the resulting need for redistribution.
Chapter 5, the last chapter in the first part of the book, moves from the general to the more specific. As explained in Chapter 2, the purposive approach requires that we understand and articulate the goals of labour law as a whole, but also the more concrete goals of the specific law under discussion (the law that requires reform, or interpretation, or is being constitutionally challenged). It is not possible to perform this kind of analysis for every labour law here, but Chapter 5 does so for three key labour regulations, as examples: minimum wage laws, collective bargaining laws, and unjust dismissal laws. Obviously the specific arrangements vary from one legal system to another, so some additional country-specific discussion might be required before making concrete proposals. The chapter can nonetheless show how this kind of analysis can (and should) be performed, and also provides some useful starting points-at the very least-for further (more concrete) discussions.
After setting forth the goals of labour law, the second part of the book moves to put this discussion to practical use: analysing the means (legal techniques) of labour law-both existing and proposed-and examining how they can be used to better advance our goals. Chapter 6 begins this task in the most familiar setting-the concepts of 'employee' and 'employer' which are used around the world to set the scope/ boundaries of labour laws. The chapter includes three separate discussions: one dealing with the age-old (and widely discussed) employeeindependent contractor distinction; another considering the addition of a third (intermediate) category in-between them; the final concerning the question of who is the legal 'employer', especially in cases of triangular relations involving a temporary employment agency or a subcontractor. In all of these contexts, I offer purposive interpretations (based on the analyses of the previous part) that tie the scope of labour law to the identification of those who need the protection of labour law and those who should take responsibility for them. Along the way some concrete proposals are also made for legislative amendments that can aid in this task.
Chapter 7 suggests another legal technique for advancing the goals of labour law: using open-ended standards. In recent years the use of such standardsmostly 'good faith' and proportionality-has become widespread and important in many legal systems. Courts are using these legal tools to develop labour law and adapt it to new needs and new circumstances. Focusing on three standardsgood faith, proportionality, and the managerial prerogative-I justify the new trend and support its further expansion by relying on the literature concerning rules versus standards and by showing how these standards have been applied in practice. The general idea is that standards allow ongoing adaptation and response to new problems in line with the goals of the law. Among other advantages, standards can be used to compensate for adaptations that were previously achieved through collective bargaining, a route which is surely preferred in theory but is much less available today for workers in practice.
Chapter 8 is dedicated to specific examples of purposive interpretation. I address a variety of timely legal questions that courts in several different countries have struggled with in recent years: whether tips should be seen as part of the minimum wage; which deductions can be made from the minimum wage for accommodation and related expenses; what are the rights of apprentices, trainees, interns, and volunteers; what are the rights for time spent being 'on call'; whether minimum wage obligations apply for activities done before and after the actual 'work'; whether cleaners working through contractors are entitled to severance pay when contractors change; what is the effective date of dismissals; whether freedom of association means that employers should be prohibited from voicing objection to unionization; and whether compulsory union agency fees are justified. The various examples show how purpose directs us to the optimal solution. They also show why context is crucial (as part of the purposive analysis), and that the same approach is needed in every legal question, from lofty constitutional interpretation to mundane procedural questions (and everything in between).
Chapter 9 addresses one of the main components of labour law's crisis-the compliance/ enforcement problem. This is a crucial element of any attempt to advance the goals of the field. The chapter starts by explaining the reasons for enforcement problems and their intensification, then turns to consider several possible solutions that have been discussed or experimented with in recent years. Some of these techniques are designed to improve compliance: creating positive incentives for employers to comply; inducing compliance through pressure on 'lead companies' (that have power over contractors); and promoting unions because of their proven record in ensuring compliance. The other group of means that will be considered is focused on the enforcement stage: 'responsive' enforcement, based on a multitude of possible sanctions and gradual escalation; withholding privileges (licences and doing business with the government); and finally, different modalities of independent monitoring.
To a large extent the different chapters can be read independently from each other: every chapter has its own beginning and end, advancing some independent arguments. Hopefully it will become clear for the readers how the chapters are all woven into one coherent story, advancing the same idea of the purposive approach. In Chapter 10 which concludes the book, I summarize the main arguments and very briefly situate this work in relation to other contemporary labour law discourses.
